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(3) Designation of observers. A U.S. ex-
porter or producer, including a pro-
ducer of a material, whose good or ma-
terial is the subject of a verification
visit by the Canadian or Mexican cus-
toms administration shall be allowed
to designate two observers to be
present during the visit, subject to the
following conditions:

(i) The U.S. exporter or producer
shall not be required to designate ob-
servers;

(ii) There shall be no restriction on
the class of persons that may be des-
ignated as observers by the U.S. ex-
porter or producer;

(iii) The observers to be present are
designated in the written consent to
the proposed visit or subsequent there-
to;

(iv) The observers do not participate
in the verification visit in a manner
other than as passive observers;

(v) The presence of observers shall in
no way affect the right to have legal
counsel or other advisors present dur-
ing the visit;

(vi) There shall be no obligation on
the part of the United States govern-
ment or on the part of the Canadian or
Mexican government to designate ob-
servers from its staff, even when the
U.S. exporter or producer fails to, or
specifically declines to, designate ob-
servers; and

(vii) The failure of the U.S. exporter
or producer to designate observers
shall not result in the postponement of
the visit.

§181.75 Issuance of origin determina-
tion.

(a) General. Except in the case of a
pattern of conduct within the meaning
of §181.76(c) of this part, following re-
ceipt and analysis of the results of an
origin verification initiated under
§181.72(a) of this part in regard to a
good imported into the United States
and prior to denying preferential tariff
treatment on the import transaction
which gave rise to the origin
verification, Customs shall provide the
exporter or producer whose good is the
subject of the verification with a writ-
ten determination of whether the good
qualifies as an originating good. Sub-
ject to paragraph (b) of this section,
the written origin determination shall
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be sent within 60 calendar days after
conclusion of the origin verification
process, unless circumstances require
additional time, and shall set forth:

(1) A description of the good that was
the subject of the verification together
with the identifying numbers and dates
of the export and import documents
pertaining to the good;

(2) Subject to the provisions of
§181.131 of this part and except in the
case of a negative origin determination
where specific findings of fact cannot
be made because of a failure to respond
to a follow-up verification letter or
questionnaire sent under §181.72 of this
part, a statement setting forth the
findings of fact made in connection
with the verification and upon which
the determination is based; and

(3) With specific reference to the
rules applicable to originating goods as
set forth in General Note 12, HTSUS,
and in the appendix to this part, the
legal basis for the determination.

(b) Negative origin determinations. If
Customs determines, as a result of an
origin verification initiated under
§181.72(a) of this part, that the good
which is the subject of the verification
does not qualify as an originating good,
the written determination required
under paragraph (a) of this section:

(1) Shall be sent by certified or reg-
istered mail, or by any other method
that produces a confirmation of receipt
by the exporter or producer, if so re-
quested by the customs administration
of Canada or Mexico from which the
good was exported; and

(2) Shall, in addition to the informa-
tion specified in paragraph (a) of this
section, set forth the following:

(i) A notice of intent to deny pref-
erential tariff treatment on the good
which is the subject of the determina-
tion;

(ii) The specific date after which
preferential tariff treatment will be de-
nied, as established in accordance with
§181.76(a)(1) of this part;

(iii) The period, established in ac-
cordance with §181.76(a)(1) of this part,
during which the exporter or producer
of the good may provide written com-
ments or additional information re-
garding the determination; and

(iv) A statement advising the ex-
porter or producer of the right to file a
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protest under 19 U.S.C. 1514 and part
174 of this chapter:

(A) Within 90 days after notice of lig-
uidation is provided pursuant to part
159 of this chapter; or

(B) In cases where the negative origin
determination does not result in a liq-
uidation, within 90 days after the date
of issuance of the written determina-
tion.

§181.76 Application of origin deter-
minations.

(a) General. Except as otherwise pro-
vided in this section, an origin deter-
mination may be applied upon issuance
of the determination under §181.75 of
this part.

(b) Negative origin determinations. In
the case of a negative origin deter-
mination issued under §181.75(b) of this
part:

(1) The date on which preferential
tariff treatment may be denied shall be
no earlier than 30 calendar days from
the date on which:

(i) Receipt of the written determina-
tion by the exporter or producer is con-
firmed, if a request under §181.75(b)(1)
of this part has been made; or

(ii) The written determination is sent
by Customs, if no request under
§181.75(b)(1) of this part has been made;
and

(2) Before denying preferential tariff
treatment, Customs shall take into ac-
count any comments or additional in-
formation provided by the exporter or
producer during the period established
in accordance with paragraph (b)(1) of
this section.

(c) Cases involving a pattern of con-
duct. Where multiple origin
verifications initiated under §181.72(a)
of this part indicate a pattern of con-
duct by an exporter or producer involv-
ing false or unsupported representa-
tions on Certificates of Origin that a
good imported into the United States
qualifies as an originating good, Cus-
toms may deny subsequent claims for
preferential tariff treatment on iden-
tical goods exported or produced by
such person until that person estab-
lishes compliance with the rules appli-
cable to originating goods as set forth
in General Note 12, HTSUS, and in this
part, provided that advance written no-
tice of the intent to deny such claims
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is given to the importer. For purposes
of this paragraph, a ‘‘pattern of con-
duct’” means repeated instances of false
or unsupported representations by an
exporter or producer as established by
Customs on the basis of not fewer than
two origin verifications of two or more
importations of the good that result in
the issuance of not fewer than two
written determinations issued to that
exporter or producer pursuant to
§181.75 of this part which conclude, as a
finding of fact, that Certificates of Ori-
gin completed and signed by that ex-
porter or producer with respect to iden-
tical goods contain false or unsup-
ported representations.

(d) Differing determinations. Where
Customs determines, either as a result
of an origin verification initiated
under §181.72(a) of this part or under
any other circumstance, that a certain
good imported into the United States
does not qualify as an originating good
based on a tariff classification or a
value applied in the United States to
one or more materials used in the pro-
duction of the good, including a mate-
rial used in the production of another
material that is used in the production
of the good, which differs from the tar-
iff classification or value applied to the
materials by the country from which
the good was exported, the Customs de-
termination shall not become effective
until Customs provides written notifi-
cation thereof both to the U.S. im-
porter of the good and to the person
who completed and signed the Certifi-
cate of Origin upon which the claim for
preferential tariff treatment for the
good was based.

(e) Applicability of a determination to
prior importations. Customs shall not
apply a determination made under
paragraph (d) of this section to an im-
portation made before the effective
date of the determination if, prior to
notification of the determination, the
customs administration of the country
from which the good was exported ei-
ther issued an advance ruling under Ar-
ticle 509 of the NAFTA or any other
ruling on the tariff classification or on
the value of such materials, or gave
consistent treatment to the entry of
the materials under the tariff classi-
fication or value at issue, on which a
person is entitled to rely and on which
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